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CRIMINAL LAW AND EVIDENCE AMENDMENT BILL 2006 
Second Reading 

Resumed from 28 September. 

MR J.A. McGINTY (Fremantle - Attorney General) [10.20 am]:  I thank members who have contributed to 
the debate on this bill.  It is a fairly significant rewrite of the law with respect to a number of very significant 
issues, including assaults on police and public officers.  It came out of a report prepared by the Director of Public 
Prosecutions and commented upon by the Commissioner of Police to try to put the issue of assaults on police 
officers into an appropriate context.  A number of quite significant changes have been made in that area.  
Similarly, there have been significant changes made with respect to sexual assaults, and particularly with respect 
to persons who have continued a sexual relationship with a child.  The bill changes the law in that area.  There 
are also provisions for expert evidence on child development and behaviour.  These are important matters for the 
administration of criminal law in this state.  For that reason, it is not surprising that the Law Society of Western 
Australia and the Criminal Lawyers’ Association of Western Australia have each provided a detailed 
commentary and criticism of the bill.  In giving consideration to the matters dealt with in the bill, we have had 
the opportunity of taking into account the practical consequences of these changes in law.  The government will 
move a small number of amendments that take into account some of the consultation that occurred on those 
matters. 

I thank members for their indications of support for this legislation, and no doubt during consideration in detail 
members will be able to give consideration to the practical operation of some of the provisions in criminal law 
that the government seeks to amend with this legislation. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1 put and passed. 
Clause 2:  Commencement - 
Ms S.E. WALKER:  Can the Attorney General explain what subclause (3) is about?  It states - 

If on the day on which this Act receives the Royal Assent, The Criminal Code Chapter LXA has been 
repealed, section 13 does not come into operation and is to be taken to have been repealed. 

I thought the Attorney General would have the answer at his fingertips! 
Mr J.A. McGINTY:  The Criminal Investigation Bill 2005 provides for the repeal of chapter LXA, “Videotaped 
interviews”, of the Criminal Code.  When this bill was drafted, the government was uncertain about the relative 
rate of progress that would be made by these two pieces of legislation.  It is now certain that the Criminal 
Investigation Bill will pass through the Parliament prior to the bill before the house, the Criminal Law and 
Evidence Amendment Bill 2006.  I do not know when the bills will be assented to, but I would expect that the 
Criminal Investigation Bill will be proclaimed prior to the passage of the bill before the house.  If that is the case, 
chapter LXA of the Criminal Code will have been repealed.  This provision and the commencement provision 
provide that should those events occur as we expect them to, clause 13 of this bill will not come into operation 
and will be taken to have been repealed as a consequence. 

Ms S.E. WALKER:  Chapter LXA deals with videotaped interviews.  Will the new Criminal Investigation Bill 
allow the police to continue videotaping interviews and also to use disks?  What are they called - CDs?  DVDs?  
I refer to the disks that are used in computers. 

Mr J.A. McGinty:  Just refer to them as videos; I can understand that! 
Ms S.E. WALKER:  Yes, I know the Attorney General is an old-timer!  I will continue with videos.  Will the 
police still be able to use videotapes?  Is the purpose of this provision under the Criminal Investigation Bill to 
give police the opportunity to use disks, so that the disks can be slipped into a computer and used that way? 

Mr J.A. McGinty:  I’m sorry; I don’t quite follow. 

Ms S.E. WALKER:  Section 570 of the Criminal Code is about videotaping interviews of the accused.  The 
videotape can be distributed to law enforcement agencies and played in court.  Will there be a new procedure 
under the Criminal Investigation Bill allowing for the use of both videotapes and computer disks, or will 
videotapes be scrapped altogether in favour of disks?  Currently when suspects are recorded and I want a copy of 
it, I am provided with a disk, not a video.  The Attorney General does not know, does he? 
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Mr J.A. McGinty:  No, that is an operational matter for the police. 

Ms S.E. WALKER:  No, it is not.  I am not being difficult.  I am not sure whether the Attorney General or the 
Director of Public Prosecutions told me that disks are now being used under the Criminal Investigation Bill, 
which is currently before the house.  The member for Hillarys might have the bill with him.  The Criminal 
Investigation Bill provides a new procedure. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  That is what I am asking.  The Attorney General is getting rid of chapter LXA of the 
Criminal Code that allows police to use videotaped interviews; it is being replaced.  I wonder what it is being 
replaced with. 
Mr R.F. JOHNSON:  In the hiatus, maybe I can make a small contribution. 

Mr A.D. McRae:  Speak up, please. 

Mr R.F. JOHNSON:  Is the member interested in what I have to say?  That would be a first!  I will raise my 
voice, but I am trying to save it for later.  For the benefit of the member for Riverton, I will direct my comments 
in that direction so that he can hear me clearly.  I know he hangs on each word I say. 

As I understand it, the shadow Attorney General is saying that, under the existing act, videotaping of interviews 
is described in the chapter of the Criminal Code she outlined.  Those videotapes can be used as evidence in 
court.  Today many people transfer videotapes onto disks and they can be used on a computer.  I understand that.  
I am suggesting that the Criminal Code may need to be amended so that it does not refer only to videotaped 
interviews and only videotapes being able to be used in evidence in court.  It may need to be amended to include 
“or equivalent technology” to include DVDs.  The way things are going, many video recorders use videotapes, 
but some recorders on the market use a disk.  Rather than amend the bill 12 months or two years down the track - 

Mr R.C. Kucera:  We could insert the words “electronically recorded”. 

Mr R.F. JOHNSON:  I do not think that simply a taped - 

Mr A.D. McRae:  The member for Yokine said “electronically”. 

Mr R.F. JOHNSON:  That means simply being taped. 

Mr A.D. McRae:  Digitised. 

Mr R.F. JOHNSON:  Digitised can refer to tapes also.  It is important to have a visual element.  It might be 
worth considering amending chapter LXA of the Criminal Code so that it refers to not only videotaped 
interviews and videotapes, but also other complementary facilities such as DVDs, disks and whatever. 

Mr A.D. McRae:  Rather than talk about the technology, are you saying it should always ensure there is an 
audio and visual record? 

Mr R.F. JOHNSON:  Yes. 

Mr A.D. McRae:  It doesn’t talk about the nature of the technology. 

Mr R.F. JOHNSON:  That is already in there. 

Mr A.D. McRae:  That will change. 

Mr R.F. JOHNSON:  It is already in there and refers specifically to videotaped interviews.  Members know 
what clever lawyers are like.  I am trying to save the Attorney General’s back.  I am trying to look after him.  He 
might want to amend the Criminal Code to include not only “videotaped”, but also “or complementary electronic 
visual and sound recordings of interviews”.  That could be recorded on a disk or a DVD and so forth.  I believe I 
am suggesting a very good amendment. 

Mr J.A. McGinty:  So do I. 

Ms S.E. WALKER:  As is usual, I have asked the Attorney General a question, but I must find the answer 
myself.  I will advise the Attorney General.  We will be doing away with the limited description of how 
interviews of accused are taped by video.  Currently the Criminal Code refers to videotaped interviews.  The new 
Criminal Investigation Bill, which was just been returned from the upper house with amendments, refers to 
audiovisual recordings.  It does not define the means of recording, but I suppose it can mean anything.  All I am 
trying to work out is what clause 2(3) means.  All it means is that if the Criminal Investigation Bill is not 
assented to before this bill, the videotaped interview remains on foot until the Criminal Investigation Bill is 
assented to.  We are doing away with section 570 of the Criminal Code.  Section 570A is headed “Videotape of 
interview to be made available to the accused” and states - 
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(2) No person is entitled to a transcript of an interview that is videotaped, or any part of such an 
interview; and a court shall not order that such a transcript be prepared unless satisfied . . . 

Clause 116 of the Criminal Investigation Bill, which clause 2(3) is talking about, states - 

No person is entitled to a transcript of an audiovisual recording of an interview, or any part of such a 
recording. 

These provisions appear to be the same and to provide that only a court is allowed to order that the transcript of a 
video record of interview can be given to another person.  It cannot be ordered by the Director of Public 
Prosecutions or a prosecutor, for instance.  Does that provision also include giving the audiovisual recording or 
videotaped record of interview to another person?  This is important.  The police make a video record of 
interview of an accused and it is sent to the DPP’s office.  I do not know whether it is transcribed.  Only the 
court can order that the transcript be given to someone else.  The Director of Public Prosecutions, Robert Cock, 
has just entered the chamber.  We are talking about clause 2(3) regarding repealing chapter LXA of the Criminal 
Code, which concerns the videotaped record of interview of an accused.  Currently, only the court can order that 
the transcript of a videotaped record of interview of an accused can be given to somebody else.  Does that 
include the video as well?  We are repealing chapter LXA of the Criminal Code.  The new Criminal 
Investigation Bill refers to the transcript of an audiovisual recording.  Not even the DPP can send that on.  What 
is the DPP empowered to do in relation to an audiovisual recording? 

Mr R.F. JOHNSON:  As I understand it, the Director of Public Prosecutions would be in breach of the Criminal 
Code if he were to give a video recording of a police interview to any person other than the Ombudsman and the 
various persons who are prescribed.   

Mr J.A. McGinty:  And the defence. 

Mr R.F. JOHNSON:  The member for Nedlands has raised a good point.  In order for a person other than a 
prescribed person to gain access to a video recording, an application would need to be made to the Supreme 
Court.  However, as I understand it, that does not apply to a transcript.  Access to a transcript would be at the 
discretion of the director. 

Ms S.E. Walker:  It is actually the other way round.  That is what I am saying.  The director can allow access to 
a transcript.  I am asking about the recording.  

Mr R.F. JOHNSON:  I am interested to hear the answer to that.  As I understand it, a copy of a transcript may 
be given to any person, at the discretion of the director, on a confidential basis.  However, a person other than a 
prescribed person would need to apply to the Supreme Court if he wanted to view a video recording of an 
interview with a person who was suspected of having committed a crime.   

Mr J.A. McGINTY:  The director advises that he has no power to give an audiovisual recording to any person 
other than the defence.  That is what is prescribed in the act.  Any other person would need to apply to the court 
for a copy. 

Mr R.F. Johnson:  The Attorney would be in breach of the Criminal Code if he did that. 

Mr J.A. McGINTY:  Yes.  It would be an offence for the director to give it to any person other than the 
defence. 

Ms S.E. WALKER:  It states that no person is entitled to a “transcript” of an interview, or any part of such an 
interview.  It is talking about a transcript, not a recording.  

Mr J.A. McGINTY:  Clause 116(1) of the Criminal Investigation Bill states that a copy of an audiovisual 
recording of an interview must be made available to the suspect or the suspect’s lawyer.  Subclause (2) states -  

No person is entitled to a transcript of an audiovisual recording of an interview, or any part of such a 
recording. 

Therefore, a person does not have the right to be given a copy of a transcript.  However, the director advises me 
that he is able to make available copies of a transcript, as distinct from a recording.  There is no need for a court 
order in respect of a transcript.  However, a recording can be made available only on the basis of a court order. 

Ms S.E. WALKER:  Subclause (2) states -  

No person is entitled to a transcript of an audiovisual recording of an interview . . .  

Subclause (3) states -  

A court must not order that such a transcript be made . . .  
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The Attorney is saying that the director can make available a transcript.  That is not what is stated in the bill.  
The bill states that a transcript can be made available only by order of a court.  The Attorney is now saying that 
the director can do what he likes with a transcript.  This is an important issue. 

Mr J.A. McGinty:  Subsection (2) states clearly that there is no entitlement to a copy.  However, that does not 
prevent the director from making a copy available to a person, not as of right, but because it is in the interests of 
the administration of justice.  That is why the word “entitled” is used.  A person may say he has a right to a 
transcript. The law says no, he does not. 

Ms S.E. WALKER:  Where does it say the director is entitled to do so?  

Mr J.A. McGinty:  There is no prohibition such that he cannot do it.  That is how he becomes entitled. 

Ms S.E. WALKER:  So the Attorney and the director have interpreted clause 116 to mean - even though it is 
not what is stated in the clause - that the director can give a transcript of the recording to anyone he likes? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  I do not think that is what it says.   

Mr J.A. McGinty:  The director tells me that is what he thinks it says.  

Ms S.E. WALKER:  Has the director given out transcripts of recordings to people willy-nilly? 

Mr J.A. McGinty:  The director tells me that even though he is not allowed to make available a copy of the 
video recording, if I can use the old language, from time to time he will give a copy of the transcript to family 
members of the victim because they have, in his view, a sufficient interest in the matter. 

Ms S.E. WALKER:  Has the director given transcripts of recordings to anyone other than the family members 
of the victim? 
Mr J.A. McGinty:  Not that he can remember.   
Ms S.E. WALKER:  That is very interesting.  I do not think that is what that clause says.   

Clause put and passed.   

Clause 3 put and passed. 

Clause 4:  Section 1 amended -  
Ms S.E. WALKER:  Can the Attorney explain why the words “circumstance of aggravation” are to be deleted? 
Mr J.A. McGINTY:  This is purely a drafting matter.  Those words are to be deleted from this section and 
reinserted elsewhere.  The words are already contained in other sections of the code, so their inclusion in 
section 1 is irrelevant.   
Clause put and passed. 

Clause 5:  Section 297 amended - 
Ms S.E. WALKER:  The director has been kind enough to explain this amendment to me, but some people have 
some difficulty with it.  What will be the effect of this amendment with regard to the penalty? 
Mr J.A. McGINTY:  Subclause (1) of clause 5 is simply providing a structure or a numbering to section 297 of 
the Criminal Code.  Subclause (2) is substantive, in that it will increase the penalty from the current 10 years to 
14 years for those categories of offences that are listed in proposed subsection (4); that is, if the victim is a public 
officer performing a function of his office, or if the offence is committed against a public officer on account of 
the fact that the person is a public officer.  In the normal course of events that would include an off-duty police 
officer.  It will apply also if, as stated in paragraph (c), the victim of the offence is the driver or person operating 
or in charge of certain public transport vehicles.  That includes a taxi driver.  For the first time, the act will also 
include an ambulance officer, because previously an ambulance officer was not regarded as a public officer.  
Therefore, the increase in the penalty from 10 years to 14 years will apply if the offence of grievous bodily harm 
is committed against an ambulance officer, a public officer or an off-duty police officer. 

Ms S.E. Walker:  The member for Carine mentioned nurses.  Can the category be never-ending?  

Mr J.A. McGINTY:  A nurse working in a public hospital is a public officer.  A nurse working in a private 
hospital would not be.   

Ms S.E. Walker:  Did you just stop arbitrarily? 
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Mr J.A. McGINTY:  We have taken the definition of a public officer, which includes a police officer or 
someone else whose employment is regulated by an act of Parliament, including the member for Nedlands as a 
public officer.   
Mr R.F. Johnson:  If you give me a biff on the nose, what is the penalty? 

Mr J.A. McGINTY:  It may be more than a blood nose if grievous bodily harm is done.  The penalty will be 14 
years.  The definition of “public officer” is well understood.  We are now seeking to add to that class of persons 
by including off-duty public officers, who, generally speaking, will be off-duty policemen.  It will not be 
confined to police and ambulance officers as public officers, because an off-duty police officer is still a public 
officer.  Traditionally it was something that occurred in the performance of their duties, so they were required to 
be on duty.  Ambulance officers were not regulated in a way that would make them public officers. 
Ms S.E. Walker:  So why ambulance officers but not nurses? 
Mr J.A. McGINTY:  Nurses are included. 
Ms S.E. Walker:  But they do not get the extra penalty. 
Mr J.A. McGINTY:  They are included unless they are in a private hospital.  They are not public officers then; 
they are private officers.   
Mr R.F. Johnson:  Ambulance officers are employed by a private organisation, not the government.   

Mr J.A. McGINTY:  A policy decision was made to include ambulance officers because they perform a very 
clear public function of picking up public patients and taking them to public hospitals. 
Mr R.F. Johnson:  But so are nurses in a private hospital.  Taxidrivers often work for themselves.  I suggest that 
they are not public officers under the definition of “public officer”.   

Mr J.A. McGINTY:  Yes, they are.  Clause 5(2)(c)(iii) on page 4 of the bill states - 

a passenger vehicle as defined in paragraph (a) of the definition of “passenger vehicle” in section 5(1) 
of the Road Traffic Act 1974; 

That is an express addition and that includes taxi operators.  Taxidrivers, for the purposes of this definition, 
would not have otherwise been included.  They were included, if my memory serves me correctly, during the 
1990s because of assaults on taxidrivers performing a service for the public.  The policy decision to include 
ambulance officers was made because of the very public nature of the work they do.  There is always scope for 
arguing about where that line ought be drawn, but we are extending it beyond the current scope of the legislation 
to include those two classes of people.   

Mr R.F. JOHNSON:  This area is a little messy.  It is my belief that this amendment has come forward because 
of attacks on police officers.  That is the main reason I would suggest. 
Ms S.E. Walker:  I cannot hear you. 
Mr R.F. JOHNSON:  I am suggesting that the main reason for these amendments is the continued severe 
attacks on police officers, not on taxidrivers, but possibly on nurses.  There is one nurse in particular that all 
members would be aware of.  Bus drivers and public transport officers occasionally get attacked.  I can 
understand why ambulance officers are included in this legislation, but it is a bit messy around whether they are 
on duty or off duty.  I understand police officers being covered when they are off duty because they are never off 
duty.  Police officers are police officers 24 hours a day, seven days a week.  They have sworn an oath to uphold 
the law whether they are technically on duty or not.  They are attacked because they are police officers.  It is a 
nonsense to simply say that the maximum penalty will be increased from 10 to 14 years.  I do not know when 
people have ever been sentenced to 10 years for attacking a police officer.  I have asked that question before and 
the Attorney General has not been able to give me an answer.  The Minister for Police and Emergency Services 
has not been able to give me an answer.   

I think the Attorney General is just window-dressing to make his government appear tough on crime, which we 
know is a big myth.  He accepts that it is a myth.  I think it is a myth.  At the end of the day, the only way we 
will prevent people from readily attacking police officers, nurses and other people who are carrying out a public 
duty is to have minimum mandatory sentencing, which I know the Attorney General is totally opposed to.  That 
is the only way we will stop these people or send them to prison.   
Mr J.A. McGinty:  Do you really think that would stop assaults? 
Mr R.F. JOHNSON:  Having a minimum mandatory sentence of, say, five years for attacking a police officer 
and landing that police officer in hospital after bones had been broken and blood had been drawn, which I 
assume would amount to grievous bodily harm, would stop them from committing further offences, which a lot 
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of these thugs seem to do.  Under the amendments, the Attorney General is including any of these designated 
people who are classed as public officers: taxidrivers, nurses in public hospitals but not in private hospitals doing 
the same job, bus drivers, ambulance drivers and fire officers.  Are volunteer fire officers not covered? 

Mr J.A. McGinty:  SAS, sorry, SES officers are.   

Mr R.F. JOHNSON:  I hope the SAS officers are covered.  I assume they could handle themselves anyway.   
Mr R.C. Kucera:  They wouldn’t need to be covered.   
Mr R.F. JOHNSON:  That is right.  No-one should chance his luck going up against a SAS officer.  What about 
volunteer fire officers?  Are they covered?  
Mr J.A. McGinty:  Yes, we think they would be as people exercising authority under a written law.   

Mr R.F. JOHNSON:  I would have thought citizen’s arrest is an authority under a written law.   
Mr J.A. McGinty:  Possibly.   
Mr R.F. JOHNSON:  I have given the Attorney General some conundrums.  He will have to think about this 
seriously.  I want these people to be covered whether they are on duty or off duty.  I can understand why police 
officers are covered, but what about a taxidriver who gets beaten up when he is not driving the taxi?  Someone 
might know he is a taxidriver and take a personal dislike to him.  How will that person be dealt with?  Would 
that person be covered by the amendments to the act?  
Mr J.A. McGINTY:  The provision relating to off-duty officers, if I can loosely describe them in that way, 
states - 
 If - 
 . . .  

 (b) the offence is committed against a public officer on account of his being such an officer or his 
performance of a function of his office or employment; 

It does not automatically apply to somebody who is off duty and involved in a purely private fracas.  It must be 
related to the fact that the person is an officer or is performing a public function.  If someone came to the 
member’s house because he is the local member of Parliament and committed this sort of assault on him, and if 
the person could not claim provocation - which would most probably be available to him, knowing the member 
for Hillarys - because of his status as a public officer - 

Mr R.F. Johnson:  And they don’t like the fact that I voted for a certain bill or they objected to a certain bill or 
my comments as a member of Parliament when I have said that certain people should be dealt with in a very 
severe way under the law that we would impose if we were in government.  They might come to my home or see 
me in the street or in the shopping centre where I might be doing the weekly shopping with my good wife, my 
significant other, and do grievous bodily harm to me because I am a member of Parliament and they did not like 
the comments I made.  Would that thuggish action be covered and could they get up to 14 years? 
Mr J.A. McGINTY:  If it involved grievous bodily harm, yes.  That would not in general circumstances include 
something that was nothing more than a blood nose or a broken bone.   

Mr R.F. Johnson:  What about broken bones? 
Mr J.A. McGINTY:  It requires a permanent injury.  It depends on the nature of the injury.  

Mr R.F. Johnson:  It is a permanent psychological injury. 
Mr J.A. McGINTY:  In order to qualify as grievous bodily harm, which is the more serious offence we are 
talking about, it must be an assault that leaves a permanent injury to that person.  What that might be depends on 
the circumstances.  To go back to the hypothetical situation of somebody attacking the member for Hillarys, as 
he knows, that is hypothetical because the only people of this nature that he has dealt with have been people who 
have come to him and threatened me.  

Mr R.F. Johnson:  And others.  

Mr J.A. McGINTY:  And others, but they seem to leave the member alone. 

Ms S.E. WALKER:  The reason the member for Hillarys has raised this issue is that a 10-year penalty is never 
imposed, and never will be imposed by the courts, because there is always a case that can be visualised that is 
worse than the one before the court.  The superior courts will therefore never impose a 10-year maximum 
sentence, unless the procedure has changed.  The director may enlighten us on that.  I do not believe in minimum 
mandatory sentences of five years for assaults against police officers.  That is because over the years we have 
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seen police officers assaulting young people in custody, and we never really know what goes on.  This could 
work an injustice.  I wanted to put my comments on record.  
Mr J.A. McGinty:  I agree completely with you and disagree with your colleague. 

Ms S.E. WALKER:  The Attorney General does so, but will not get rid of mandatory sentencing because of that 
little speech he made that I still have.  It is not a politically good move.  At least we can say that we will not 
bring in minimum mandatory sentencing for assaults, because it could work serious injustices. 
Mr R.C. KUCERA:  Mr Acting Speaker (Mr P.B. Watson) -  

Ms S.E. Walker:  You’re not going to make a confession are you, member for Yokine? 
Mr R.C. KUCERA:  I have nothing to confess except my dislike for the member for Nedlands.  

The ACTING SPEAKER:  Members will keep to the topic.  
Ms S.E. Walker interjected.  
The ACTING SPEAKER:  Order, member for Nedlands.  

Mr R.C. KUCERA:  The member for Nedlands is a perfect example of why there are so few women in the 
Liberal Party.  It is very difficult to put makeup on two faces at once!  
I disagree with the member for Hillarys on mandatory sentencing, and that is after 35 years of working as a 
police officer and seeing a number of assaults.  I will refer only to police officers at this stage.  In issues relating 
to assaults on police officers, judges need the discretion.  In fact, juries themselves need to have some discretion 
when they make decisions in these matters.  Police officers go to highly charged, emotive situations in which 
things can often go awry, particularly with people who would be inclined to assault them.  I am thinking 
specifically of domestic incidents.  I am a firm believer, and I am sure most of my colleagues would support me, 
that the superior courts need to consider the seriousness of these assaults, but by making the sentence mandatory 
and taking the discretion away, there is a great danger of injustice occurring for those people who assault a 
public officer or a police officer as a result of being in a stressed situation.  I do not resile from the fact that it is 
wrong to assault anybody under any circumstances, but there are cases in which discretion is absolutely required.  
That is particularly so when dealing with indigenous people and domestic incidents.  I do not agree that there 
should be a mandatory minimum sentence for assaults.  I say that from personal experience. 

Ms S.E. WALKER:  In case I appear to have misled the Parliament, I was not suggesting that police officers 
regularly assault people.  They have been found to have assaulted young people who have been belligerent, and 
other people.  I fully support the increased penalties for assaults on police officers.  I agree with the member for 
Yokine that police officers have to deal with some dreadful situations that most citizens in this state do not want 
to think about.  I was making the point that sometimes an assault on a police officer is contrived, that is all.  

Mr R.F. JOHNSON:  I have listened to what the members for Yokine and Nedlands said, and I always listen to 
what the Attorney General says.  Many police officers would like there to be a minimum mandatory sentence - it 
may be two or three years - for someone convicted of grievous bodily harm against a police officer.  That will 
not stop the courts from giving the person the maximum sentence, which will now be 14 years.  However, 
nobody will be given the maximum sentence.  No-one was given a 10-year sentence in the past, so why would an 
offender now be given a 14-year sentence?  All I am saying is that there should be a minimum level below which 
the courts cannot go.  We have seen too many weak-kneed judges and magistrates give a slap on the wrist to a 
violent thug who has assaulted a police officer.  I stand up for the police officers and the victims of violent 
crime, not the perpetrators. 

Clause put and passed. 

Clause 6:  Section 313 amended and consequential amendment to Criminal Code Amendment (Racial 
Vilification) Act 2004 - 
Ms S.E. WALKER:  I have a couple of things I want to read into the record.  Clause 6 deals with the 
amendments that were made when I forced the government to bring in some legislation to increase the penalties 
for racially motivated offences.  I thank the Director of Public Prosecutions for sending a letter in which he 
explained what was happening with these provisions, and I will read it, because some people will read Hansard.  
As an aside, judges read second reading speeches, and they may also be used by prosecutors or the defence, but 
often the second reading speech is not a true guide to what eventually happens to legislation, because it goes into 
consideration in detail and can be amended.  I do not think the courts understand that.  The director wrote to me 
after a briefing on 4 August, in relation to the changes to the racial vilification legislation.  The letter reads -  

As part of the implementation of the criminal law amendments to deal with and respond to heightened 
concern regarding racial vilification in 2004, the Parliament enacted the Criminal Code Amendment 
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(Racial Vilification) Act 2004.  Sections 7, 8 and 9 of that Act sought to amend sections 313, 317 and 
317A of the Criminal Code, being assault, assault occasioning bodily harm and assaults with intent.  As 
you recall, those amendments were designed to provide the higher penalty regime under each offence, 
then applicable to assaults on persons over the age of 60 years of age, in circumstances where the 
offence is committed in the context of racial aggravation. 

Sections 313, 317 and 317A were, however amended by the Acts Amendment (Family and Domestic 
Violence) Act 2004 which commenced on 1 December 2004 (see section 2 and Gazette 26 November 
2004 p5309) 

I am reading this so that our members in the other place do not have to reinvent the wheel.  The letter continues -  

just prior to the commencement of the racial vilification amendments on 8 December 2004, and because 
of the substitution of the words “if the person assaulted is of or over the age of 60 years” with the 
phrase “if the offence was committed in circumstances of aggravation” by the Acts Amendment (Family 
and Domestic Violence) Act 2004 the proposed penalty amendment which was to go into the section 
after the words “60 years” could not be incorporated.  The Bill will increase the available penalty for 
assaults motivated by racial aggravation intended by the Criminal Code Amendment (Racial 
Vilification) Act 2004 by amending the definition of “circumstances of aggravation”.  

The only issue I was concerned about was the fact that a lot of trouble had been taken to put in those 
amendments, especially those concerning criminal damage and assaults, and that, somehow, the provision could 
be removing them.  That is not the case, is it? 

Mr J.A. McGinty:  No. 

Mr R.F. JOHNSON:  I believe the member for Nedlands has more comments to make.  I am sitting with bated 
breath waiting to hear what she has to say. 

Ms S.E. WALKER:  I thank the member for Hillarys.   

Mr R.F. Johnson:  Remember that I do these things for you! 

Ms S.E. WALKER:  Yes.  We had a briefing with Tom Percy, QC, and Belinda Lonsdale.  Belinda Lonsdale is 
the president of the Criminal Lawyers’ Association.  I congratulate her on the submission she made.  We often 
get one-line comments from different bodies, such as the Law Society and the Criminal Lawyers’ Association, 
but they are not backed up with any explanation.  It is important to have that.  Belinda Lonsdale took the time - 
the Attorney General gave her the time - to make a submission.  She commented about section 317 in the 
following terms - 

The Criminal Lawyers’ Association is concerned that Racial Vilification laws may not be operating as 
they were intended and lack clarity.  This is highlighted by a recent case in the Kalgoorlie Children’s 
Court where an aboriginal juvenile girl was charged with an offence for calling somebody a “white 
slut”.  The girl was acquitted (See decision of the Police v A Child, a decision of Magistrate Auty on 14 
September 2006) but the fact that the police sought to charge her may mean that there is a need for 
clarification as to what is meant by “racial aggravation”.  It is our suggestion that this aspect of the law 
be reviewed before any amendments to the section are contemplated. 

I do not think it has been mentioned in the newspapers but, as I understand it, the young girl was charged with 
assault occasioning bodily harm or grievous bodily harm.  While she was kicking the young girl in the head she 
was calling her a white slut.  That is exactly the situation that I thought this legislation was intended to address.  I 
know that the Director of Public Prosecutions does not agree and that the Attorney General does not agree. 

Mr A.D. McRae:  The judge did not agree; did you read the judgment? 

Ms S.E. WALKER:  Okay - the High Court could not agree.  I am telling the house what I think when I oppose 
this bill.  As she was being kicked in the head, the girl was being called a white slut.  I think that is unacceptable.  
I find that racially motivated.  That is why I cannot agree with the Criminal Lawyers’ Association. 

Mr A.D. McRae:  Did you read the judgment? 

Ms S.E. WALKER:  Yes.  Has the minister read the judgment of the Court of Criminal Appeal in the Mallard 
case? 

Mr A.D. McRae:  No. 

Ms S.E. WALKER:  Right.  There we are then. 

Mr A.D. McRae:  What’s that got to do with it? 
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Ms S.E. WALKER:  It has to do with the fact that people have opinions.  I am only voicing my opinion, that is 
all.  I ask the member to please not refer me to different judgments.  I do not agree with the Criminal Lawyers’ 
Association although it has taken the time to write, and I thank it for that.  I am telling the house what I feel.  I do 
not know whether the Attorney General is considering the submission from the Criminal Lawyers’ Association.  
I would like to know whether he is. 

Mr J.A. McGINTY:  Perhaps the best way I can respond to this point is to refer to a letter I sent to Ms Lonsdale 
in response to the submission received from her.  Concerning racial vilification I made the following comments.  
With the indulgence of the Chair, I will read from the letter.  It states, in part - 

Racial Vilification 

In relation to your concerns in respect of the proposed amendments to sections 313, 317 and 371A, it is 
fundamental to appreciate that those amendments seek only to give effect to the original intention of 
Parliament at the time of passing the Criminal Code Amendment (Racial Vilification) Act 2004. 

The Criminal Code Amendment (Racial Vilification) Act 2004 was enacted by the Parliament in 
response to the outbreak of racial vilification in Western Australia.  An essential part of that amendment 
was to provide for a higher maximum penalty under sections 313, 317, 317A, 338B and 444 of the 
Code where immediately before, during or immediately after the commission of the offence the 
offender demonstrated hostility towards the victim in whole or part on the victim being a member of a 
racial group. 

In order to introduce a circumstance of racial aggravation into those offence provisions, sections 7, 8 
and 9 of the Criminal Code Amendment (Racial Vilification) Act 2004 amended sections 313, 317 and 
317A by inserting after “60 years” the words “or the offence is committed in circumstances of racial 
aggravation”.  The Criminal Code Amendment (Racial Vilification) Act 2004 was passed by both 
Houses of Parliament.  However, before the Act received Royal Assent and came into operation, 
sections 313, 317 and 317A of the Code were amended by the Acts Amendment (Family and Domestic 
Violence) Act 2004, which relevantly removed the words “60 years” from those sections and placed the 
circumstance of aggravation relating to elderly people in the definition in section 221(1) of the Code.  
That meant that the amending instrument became incapable of implementation in sections 313, 317 and 
317A and those sections were not amended as intended. 

As there was no intervening amendment to sections 338B or 444 of the Code, the amendments to those 
sections under the Criminal Code Amendment (Racial Vilification) Act 2004 took effect as intended, 
and the circumstance of racial aggravation applies to those offences accordingly. 

Therefore, the current Bill does not propose any change to the law outside of what has already received 
Parliamentary support.  Simply, the Bill proposes to put the matter of penalty in respect of sections 313, 
317 and 317A beyond doubt and enable section 80I to apply as was intended by Parliament two years 
ago. 

You referred to the matter of the Police v A Child (Magistrate Auty, 14 September 2006).   

That is the “white slut” case in Kalgoorlie - 

That prosecution involved a charge of Conduct intended to racially harass under section 80A of the 
Code and in the alternative, the offence of conduct likely to racially harass under section 80B of the 
Code and did not consider the application of circumstances of racial aggravation, as defined under 
section 80I of the Code.  I have publicly expressed surprise that that prosecution was instituted as one of 
racial aggravation as I certainly had not anticipated the law’s application in such a case.  I was not 
surprised to hear that the Magistrate dismissed that particular allegation and to the extent that Police felt 
they needed some clarification of this provision, they now have it.  The definition of circumstances of 
racial aggravation under section 80I of the Code is relevant only to sections 313, 317, 317A, 338B and 
444.  The offences contained in Chapter XI have been in effect since December 2004 and are not the 
subject of amendment under the present Bill. 

I hope that explains the point.  I am happy to give the member a copy of the letter. 

Ms S.E. WALKER:  We could talk about this now.  It is the same situation as if a white person were attacking 
an Asian and kicking him in the head and saying, “Take that, you Asian bastard!’  To me, that would be a 
racially motivated attack.  The person would be charged under section 317 in circumstances of racial 
aggravation.  I think that is pretty plain.  Does the Attorney General not think that?  Does he think that is okay?  
Does he think that it is just street talk?  I do not think it is.  I think it is racially motivated.  I would like the 
Attorney General to clarify that because I thought that when we debated this bill it was in relation to, for 
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example, a Jewish person coming home and finding a swastika and a person coming out of the dark with a 
baseball bat who then hits him on the head and says, “Take that, you Jewish bastard!”  I would have thought that 
was racially motivated.  I want to know what the Attorney General thinks because I thought that was what the 
legislation meant.  If that is not what it means, the Attorney General must provide examples of something that is 
racially motivated.  When someone hits a person with a baseball bat, when does it become “racially motivated”? 
Mr J.A. McGINTY:  The necessary connection is not only the expression of offensive language; the attack must 
be racially motivated in whole or part by racial motivation. 

Ms S.E. Walker interjected. 
Mr J.A. McGINTY:  That is a very significant part of it.  However, if someone happens to make an offensive 
comment while he is assaulting a person, that in itself would not be sufficient. 
Ms S.E. Walker:  But what if the comment is racist? 
Mr J.A. McGINTY:  Whether that necessary connection exists will depend on all the evidence that is available.  
The necessary connection would be established by the motivation being racist.  It would not necessarily be 
established by a comment passed during an assault. 
Ms S.E. WALKER:  How can a determination be made on whether something is racially motivated?  Surely a 
connection to motivation can be established if racist remarks accompany a person being kicked and then hit by a 
baseball bat.  That is the evidence.  I think the Attorney General is finding it difficult to justify his position on 
this.  I meant to say earlier that the police were entirely correct in charging the young girl over the incident in 
Kalgoorlie.  People cannot go around referring to people’s colour or race and mouthing words such as “take that, 
you Jewish bastard” while kicking them in the head or belting them with a baseball bat.  Does the Attorney 
General think circumstances of aggravation applied given that the person was assaulted and it would constitute 
assault occasioning bodily harm? 
Mr J.A. McGinty:  Their motivation? 
Ms S.E. WALKER:  Yes.  I make the point that it is possible to determine motivation by the evidence.  The 
Attorney General is saying that the young girl in Kalgoorlie was not motivated by race, and that if she had been, 
that charge would have stood.  I see the Director of Public Prosecutions nodding his head.  That was all I wanted 
to know. 
Mr R.F. JOHNSON:  I had some concerns when the case the police brought against the girl in Kalgoorlie who 
kicked and hit a non-indigenous female in that town was dismissed.  I thought that when the Attorney General 
introduced the racial vilification amendments, he was deadly serious about them.  I want the Attorney General to 
answer this question.  What would happen if a group of young non-indigenous females gave an Aboriginal girl a 
good kicking and referred to her as a black slut, which is the reverse of the situation that happened in the case 
from Kalgoorlie that went before the courts?  Would the Attorney General call that racial vilification? 

Mr J.A. McGinty:  Not for the purposes of the provision we are discussing, for a very simple reason.  The 
member for Hillarys’ express language was “they referred to her as . . .”  The connection is motivation, not a 
reference.  The language is an indication of motivation, but it must be established that it is the motivation in 
whole or part.  A mere reference would not establish that, as it did not when the coin was reversed in the 
Kalgoorlie case. 
Mr R.F. JOHNSON:  I am sure that the Attorney General will not want to admit that more and more incidences 
are occurring of young Aboriginal people attacking non-Aboriginal people in Northbridge and other parts of the 
state.  There is a clear indication that Aboriginal people are carrying out those attacks because their victims are 
non-Aboriginal people.  That is racist.  We cannot say that the only incidents of racism are when a white person 
criticises and insults a person with dark skin.  The one law must apply to all.  If that is the case, the Attorney 
General should scrap the whole racial legislation nonsense and rely on the normal provisions in the Criminal 
Code to deal with people who commit violent acts on other human beings, regardless of the colour of their skin.  
The Attorney General introduced the racial vilification law mainly in response to Jack van Tongeren’s perceived 
threats of violence against the Asian community.  To some extent I can understand his doing that.  However, the 
passing of that sort of legislation has opened a can of worms.  If he goes down the route of passing religious 
vilification legislation, he will face all sorts of problems, particularly given today’s climate.  If a non-indigenous 
person is giving an indigenous person a good kicking and is beating him over the head because he does not like 
the person, and uses the excuse that the victim is an indigenous person, will that person be charged under the 
Racial Vilification Act?   
Mr J.A. McGINTY:  The short answer is that it would depend on the circumstances.  If the motivation is racist, 
the answer is yes.  If it is simply a comment or an aside that is passed, even during an assault, it would not be 
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sufficient for these purposes.  Motivation is the issue, not language, which may or may not relate to the criminal 
activity that is taking place.  

Ms S.E. WALKER:  That is not what the proposed section says.  In relation to assaults occasioning bodily 
harm, section 80I of the Criminal Code contains two parts and reads - 

In sections 313, 317, 317A, 338B and 444 - 
in which - 

“circumstances of racial aggravation” means circumstances in which -  

The first paragraph is the crux of the provision and states - 
(a) immediately before or during or immediately after the commission of the offence, the offender 

demonstrates hostility towards the victim based, in whole or part, on the victim being a 
member of a racial group; 

The second paragraph reads -  
(b) the offence is motivated, in whole or part, by hostility towards persons . . .  

I thought the police were entirely correct in seeking to prosecute the girl over the incident in Kalgoorlie.   
Mr J.A. McGinty:  As a matter of law, they weren’t.  
Ms S.E. WALKER:  Tell me how.   

Mr J.A. McGinty:  Read the judgment from Magistrate Auty. 
Ms S.E. WALKER:  I am happy for the Attorney General to tell me how.   

Mr J.A. McGinty:  I think I have said it three or four times so far.   
Ms S.E. WALKER:  The Attorney General has not.  As I said in the beginning, I have not seen the file so I do 
not know everything that went on in that case.  It seems to me that the Attorney General is basing his response 
on the motivation aspect that does not have to be the evidence.  The first paragraph of section 80I requires the 
offender to demonstrate hostility.  I would have thought that if a person is kicking another person in the head and 
making racial comments at the same time, that demonstrates hostility.  What was it about the Kalgoorlie case 
that did not demonstrate hostility?  The Attorney General has not really explained that.  I will not take it any 
further.  
Clause put and passed. 

Clauses 7 and 8 put and passed.   
Clause 9:  Section 318 amended - 
Ms S.E. WALKER:  I thank again the Director of Public Prosecutions for the submission he sent me in response 
to my request on 4 August 2006.  I will read it into the record because some members have found it difficult to 
understand how the maximum penalty is being reduced while other penalties are being increased.  The director 
states -  

The practical effect of the proposed amendments to the sentencing regime under section 318 is that 
whilst the penalty for serious assault simpliciter will be 7 years, that will not mean that in operation of 
the maximum penalty that may be imposed on convicted offenders will be lower than the 10 years in 
imprisonment penalty currently provided.  Having regard to recent amendments to the sentencing 
regime in Western Australia the re-enactment of those penalty provisions will actually have the effect of 
increasing the sentence that an offender will serve.  The Sentencing Legislation Amendment and Repeal 
Act 2003, abolished the automatic one-third remission on fixed term sentences so that an offender who 
is serving a fixed term will serve the whole of their term, whether in custody or on parole.  The 
transitionary measures contained in the Sentencing Legislation Amendment and Repeal Act 2003 protect 
offenders from having to spend more time in custody as a consequence of the amendments and in 
respect of statutory penalties enacted after 31 August 2003, the offender will not have available to them 
the one-third remission provision and must serve the entire term imposed at sentencing.  This means 
that the re-enacted penalties under section 318 will not be subject to the one-third remission on sentence 
and, in effect, will carry a penalty which is higher in real terms than that which would be imposed under 
the existing section 318: effectively a maximum of 7 years imprisonment instead of the existing 
maximum of 6.6 years imprisonment (two-thirds of the 10 year maximum).” 

The Criminal Lawyers’ Association of Western Australia has made no submission about that section.   

Clause put and passed.   
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Clause 10:  Section 321A replaced -  

Ms S.E. WALKER:  The opposition supports this provision, although I queried with the director why the 
heading of the new section refers to “persistent sexual conduct”.  This section of the Criminal Code is about a 
sexual relationship with a child, which I think is three separate offences or three separate occasions.  Some 
people find the use of the word “relationship” offensive, because it connotes that the child was in a consenting 
relationship with the offender.  I understand that other words could have been used.  The word “persistent” 
seems to denote more than three occasions.  Were any other terms considered?   

Mr J.A. McGINTY:  Yes.  The major motivation was to remove the current chapter heading “Child under 16:  
Sexual relationship with”.  That implies consent.  As we know, a child under 16 years of age cannot consent to a 
sexual relationship.  That was the essential problem.  Words such as “ongoing” and “frequent” were considered 
possibilities.  However, in the end the drafter settled on the phrase “persistent sexual conduct”.  

Ms S.E. Walker:  Was that you?  

Mr J.A. McGINTY:  No, it was not me.  

Ms S.E. Walker:  That is not what I was told.  

Mr J.A. McGINTY:  My understanding is that the drafter used the language from the stalking provisions, which 
requires the behaviour to take place a number of times on an ongoing basis.  It is the same sort of concept that is 
used to describe somebody who maintains - to use the old language - a relationship with a child on a number of 
occasions over a period.  That is the same notion used in the stalking provisions, and the term “persistent” is 
used in that context.  That is where it came from.  I think it is a good choice.  I would have happily taken credit if 
it had been my idea.   

Ms S.E. WALKER:  I want to read into Hansard the letter from the Criminal Lawyers’ Association of Western 
Australia about this provision, because it raises serious concerns about the provision of particulars under this 
proposed section.  I hope, Mr Speaker, you will not mind if I read out that letter because it is very important.  
This area of law is quite complex.  The Director of Public Prosecutions is in the chamber, and he can best 
explain to the Parliament, through the Attorney General, what this all means.  In its letter the Criminal Lawyers’ 
Association of Western Australia wrote -  

The Association does not object to the removal of the term “relationship” and replacing it with a 
suitable alternative.   

However, the Association is vehemently opposed to any changes to the law which would reduce the 
State’s obligation to provide particulars to an accused.  

I want the director to tell me whether, in relation to children, the particulars that have to be provided must be as 
concise as they are in other offences.  The letter continues -  

It is difficult enough as it is for a person charged with a sexual assault to properly defend a charge under 
this section as the State is not presently required to specify actual dates and times.   

Even where some particulars are provided, it is not uncommon in such cases for accused persons to 
have to try and account for their movements over weeks, months and often years.   

Where there has been a substantial delay in complaint, (which is often the case) this works greater 
unfairness as the Accused has often lost the opportunity to provide alibi or other exculpatory evidence 
in the form of documentation or oral testimony.   

The seriously offensive aspect of the new provisions is found in sub-section (8) which provides that “a 
court cannot order the prosecutor to give a person charged with an offence . . . particulars of the sexual 
acts alleged to constitute the offence”.  This is contrary to any notion of a fair trial and the right for an 
accused to know what he is charged with so as to mount an effective defence.   
In every other criminal proceeding other than an offence under this section a person is entitled to know 
precisely what he is alleged to have done.  There is no sound reason to place an offence under s321A in 
a special category of offences where the possibility of a fair trial is simply dispensed with.   

The prohibition against the provision of particulars means that a person must go to trial not knowing 
what he has been charged with and, consequently and that he or she may not be able to prepare an 
adequate defence.   

It is (and always has been) a fundamental principle of fairness in any trial that an accused person knows 
with some particularity the allegation he or she is facing.   
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Obviously, in some cases which come to court many years after the alleged commission of the offence, 
it is not possible to specify the date on which the offence is said to have occurred.  

Will the Attorney General comment on those views?   

Mr J.A. McGINTY:  The best response I can provide is to read out my direct response to Belinda Lonsdale 
from the Criminal Lawyers’ Association of Western Australia.  With respect to section 321A, my letter states -  

In relation to your concerns in regard to the proposed reform of section 321A, the Western Australian 
Government acknowledges the onerous nature of criminal proceedings in respect of this offence and has 
been conscious to avoid the potential for injustice both to the accused and to the complainant.  
However, given that the very nature of the offence often makes it impossible for the State to identify 
any particular incident with sufficient precision to charge as a particular offence, unless the requirement 
for particularisation is eased for the purposes of prosecuting these offences, the prosecution will 
continue to encounter the same difficulty with establishing its case under section 321A as it has when 
charging single offences and the new offence provision will achieve nothing.   
The proposed reform provision is a considered approach in respect of which the Government believes a 
limited incursion on the rights of the accused person is necessary in order to allow the prosecution to 
successfully prosecute cases of repeated sexual offences against children.  It is hoped that this reform 
will restore the level of protection against ongoing sexual assaults against children as was originally 
intended. 
As you have acknowledged in your letter, the current formulation of subsection 321A(5) already 
provides that it is not necessary to specify dates or particularise the circumstances.   
The proposed reform of section 321A is intended to make it clear that there is no requirement to 
particularise the dates or in any other way particularise the circumstances of the sexual acts alleged to 
constitute the sexual conduct in the indictment nor in the course of proceedings.  Proposed subsection 
321A(8) is designed to reinforce the policy of that provision by precluding the court from making an 
order for particulars of the sexual acts alleged to constitute the offence. 
Any potential for injustice through duplicity is avoided by the operation of the proposed subsection 
321A(13) which requires that the court imposing a sentence under the section must not order that the 
terms be served wholly or partly cumulatively.  Similarly, this provision protects the accused from 
injustice where additional or potentially duplicitous charges are preferred under subsection 321A(6). 
The proposed new subsection 321A(3) which provides that not all of the acts constituting the offence 
need to have occurred in Western Australia is consistent with the national response to this type of 
offence, see for example a similar provision in operation in the New South Wales (section 66EA(3) of 
the Crimes Act 1900 (NSW)).  That provision was included to “ensure that accused persons do not 
escape prosecution for engaging in persistent child sexual abuse, simply because the victim is uncertain 
about the jurisdiction in which each and every one of the pre-existing offences occurred.” 

Ms S.E. Walker:  Currently on an indictment, the state does not have to particularise the dates and times.  Is it 
correct that it can just give a period? 

Mr J.A. McGINTY:  That is existing section 321A(5). 

Ms S.E. Walker:  I am getting to the bottom of it.  Currently, when a sexual relationship charge is laid, must the 
state particularise the type of sexual offence?  That could be, for example, indecent dealing or sexual penetration. 

Mr J.A. McGINTY:  The answer to that is probably.  It is unclear. 

Ms S.E. Walker:  This legislation will allow the prosecution to say that the sexual relationship happened and 
that it could have involved any sexual act - is that what the Attorney General is doing?  What would the 
indictment say? 
Mr J.A. McGINTY:  I refer the member to section 321A(5) of the Criminal Code, which reads -  

In proceedings on an indictment charging an offence under subsection (3) it is not necessary to specify 
the dates, or in any other way to particularize the circumstances, of the alleged acts. 

Mr R.C. KUCERA:  I would like to hear the Attorney General complete his remarks. 

Mr J.A. McGINTY:  Proposed section 321A(5) reads - 
A charge of an offence under subsection (4) - 

 (a) must specify the period during which it is alleged that the sexual conduct occurred; 
and 



Extract from Hansard 
[ASSEMBLY - Thursday, 2 November 2006] 

 p8164b-8187a 
Mr Jim McGinty; Ms Sue Walker; Mr Rob Johnson; Mr Bob Kucera; Acting Speaker; Mr Matt Birney; Mr John 

Castrilli 

 [14] 

 (b) need not specify the dates, or in any other way particularise the circumstances, of the 
sexual acts alleged to constitute the sexual conduct. 

Ms S.E. Walker:  Is it only relating to the circumstances of the sexual acts and not the sexual acts themselves? 

Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  Would a prosecutor have to specify whether it was an indecent dealing etc? 

Mr J.A. McGINTY:  It might need to be particularised that the vagina was penetrated, for example.  In essence, 
it is not as bad as the member first thought. 
Ms S.E. WALKER:  Will the Attorney General table a copy of his response to the Criminal Lawyers’ 
Association? 
Mr J.A. McGINTY:  I would be delighted to.  I table a copy of my letter to Ms Belinda Lonsdale, the President 
of the Criminal Lawyers’ Association. 

[See paper 2173.] 
Ms S.E. WALKER:  Did the Attorney General get a further response from Ms Belinda Lonsdale as a result, or 
from Tom Percy, the Law Society of WA or anyone else? 

Mr J.A. McGINTY:  The member will recall that the Criminal Lawyers’ Association sought to make a late 
submission.  In fairness, the Criminal Lawyers’ Association - 
Ms S.E. Walker:  It did, did it not? 
Mr J.A. McGINTY:  It did.  I responded to it.  Although it was received late, it was only recently that my letter 
was sent to the Criminal Lawyers’ Association. 

Ms S.E. Walker:  How recently? 

Mr J.A. McGINTY:  In the past week or so.  I would not have expected to have received a response to it yet. 

Ms S.E. Walker:  That is very poor, Attorney General.  Was that a strategy? 

Mr J.A. McGINTY:  No.  We gave detailed consideration to the issues the association raised and we wanted to 
advise it in detail.  The Criminal Lawyers’ Association’s submission was very detailed and we wanted to make 
sure that we gave it every due consideration.  Its letter was dated 21 September. 
Ms S.E. Walker:  28 September. 
Mr J.A. McGINTY:  The letter I have is dated 21 September.  I am happy to accept it was 28 September.  I 
responded to that roughly a month later. 
Ms S.E. WALKER:  On behalf of the Criminal Lawyers’ Association, I inform the Attorney General that it is 
very poor that he responded to the association only last week.  In its request for extra time, the association said 
that its members are very busy people who do not have the necessary resources.  Belinda Lonsdale would have 
taken a lot of time to make these submissions.  By giving the association just a week, the Attorney General 
probably hoped the association would not make a return submission.  That is a bit disappointing. 
Clause put and passed. 
Clauses 11 to 16 put and passed. 

Clause 17:  Section 50 amended - 
Ms S.E. WALKER:  This part of the bill will amend the Criminal Procedure Act 2004.  What change will this 
clause have to the practice of remand dates, if any? 

Mr J.A. McGINTY:  Currently, section 50(3) of the Criminal Procedure Act provides that - 

If on the first court date the accused does not appear, the court must adjourn the charge to a new court 
date. 

The amended provision in the Criminal Law and Evidence Amendment Bill provides at clause 17(3) -  

If on the first court date the accused does not appear, the court must - 

(a) adjourn the charge to a new court date; and 

(b) issue an approved notice to both the prosecutor and the accused advising them of that 
date. 

Ms S.E. Walker:  Why is that? 
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Mr J.A. McGINTY:  It was the belief of the court that in some circumstances an accused might not be advised 
of the date. 

Ms S.E. Walker:  So it is to provide fairness? 

Mr J.A. McGINTY:  That is right.  This relates to the amendment I will move to this clause.  Further 
discussions have been held with the court.  We are trying to provide some additional protection to the accused.  
It was thought to be burdensome to the court to require it to advise the prosecution, given that the prosecution 
was there and ready to go, of the new date on an approved form.  We did not wish to impose another 
bureaucratic requirement on the court to give formal notification of something of which the prosecution would 
obviously be aware.  This amendment will further streamline the process so that only the accused will be notified 
of the new date in a formal sense.  I therefore move -  

Page 11, lines 20 and 21 - To delete “to both the prosecutor and the accused advising them” and insert 
instead - 

advising the accused 

Amendment put and passed.   

Clause, as amended, put and passed.   

Clause 18:  Section 55 amended - 
Ms S.E. WALKER:  Section 55 of the act refers to a situation in which there is no appearance by the accused 
and no plea of guilty.  Subsection (4) states in part -  

. . . the court decides to hear and determine the charge in the accused’s absence and the prosecution 
notice is signed by a person who in the notice purports to be an authorised investigator . . .  

What is meant by the words “authorised investigator”?  

Mr J.A. McGINTY:  The definition of “authorised investigator” is found in section 18 of the Criminal 
Procedure Act.  It means -  

(a) a person referred to in section 80(2)(a);  

(b) a police officer; 

(c) an officer of a prescribed public authority . . .  

(d) a person appointed under section 182 to prosecute offences . . .  

Ms S.E. Walker:  What will be the effect of this amendment on section 55? 
Mr J.A. McGINTY:  The import of the change is to broaden - in the situation in which a person does not 
appear - the class of persons who are authorised to have the matter proceed.  It is designed to allow the officers 
of an agency that is prosecuting a particular offence to proceed in the absence of the accused.  Generally 
speaking, the agency, not the police, will conduct the prosecution of these offences, because the agency is the 
body with expertise in the area.  An example is fisheries offences.  This amendment will enable the officers of an 
agency to continue with the prosecution if the defence neither puts in a plea nor turns up.   
Mr M.J. Birney:  Will the Attorney take an interjection? 

Mr J.A. McGINTY:  Yes. 
Mr M.J. Birney:  Unfortunately I was not in the chamber for the debate on the amendments to the Criminal 
Code.  I have had a quick look at the amendments, but I have not had the opportunity to read the amendments in 
this bill in conjunction with the code, so perhaps I have not read it correctly.  Is the Attorney proposing to 
decrease the maximum penalty for a person who is convicted of assaulting a public officer, but who was not in 
company and had not used a weapon, from 10 years to seven years? 

Mr J.A. McGINTY:  It is proposed that a new scheme of penalties will replace the existing penalty of 10 years’ 
imprisonment for a serious assault.  A serious assault is, if I can use the words in a general sense, an assault on a 
public officer.  The maximum penalty for a serious assault will be increased to 14 years if the assault involves 
grievous bodily harm.  Some of the more graphic pictures that we have seen in recent days associated with the 
police EBA campaign would very likely fit into that category.  That penalty has been increased.  Two other 
levels of offence have also been introduced.  The penalty for assault occasioning actual bodily harm remains at 
10 years.  Occasioning actual bodily harm may involve a blood nose, bruising, or other things of that nature.  
The significant change that we made was that when we introduced truth in sentencing and abolished the one-
third remission, the courts were required to reduce the head sentence so that the offender did not spend more 
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time in prison.  This matter has been covered in the comments made by the member for Nedlands.  The courts 
will now not be required to reduce the head sentence for this particular class of offence on account of the 
abolition of the one-third remission.  Therefore, the full 10 years can now be applied under the old rules.   

Mr M.J. Birney:  Can the Attorney confirm that if the person was not in company and had not used a weapon, 
the maximum penalty will be reduced from 10 years to seven years?   

Mr J.A. McGINTY:  Only if no harm is done. 

Mr M.J. Birney:  So there will be a reduction in the penalty? 

Mr J.A. McGINTY:  There will be no effective reduction.  The important change is that there will now be three 
levels of penalty.  There will be an increase to 14 years for grievous bodily harm.  That will be a penalty of 10 
years in toto, which is, in fact, an increase in the penalty that will be served, because it will no longer be 
discounted because of the abolition of the one-third remission.  The penalty of seven years will, broadly 
speaking, be equivalent to the 10 years, because the one-third for remission will no longer need to be discounted. 

Mr M.J. Birney:  So you got rid of the discount provision? 

Mr J.A. McGINTY:  Yes.  This was done some time ago.  However, the sentencing legislation required the 
courts, in applying the sentence, to reduce the head sentence, given that the one-third remission no longer applies 
and people will now spend longer in jail.  However, that will not apply for these offences.   

Mr M.J. Birney:  Even though you got rid of the one-third, the courts still need to take notice of it? 

Mr J.A. McGINTY:  The reason we got rid of the one-third is that we are trying to ensure that the public has a 
greater understanding of sentences.  A four-year sentence will now mean a four-year sentence, because the one-
third remission will not apply.  In other words, to take the four-year example, at least half of those four years 
must be spent in prison.  Previously, one-third was automatically written off for remission, one-third was spent 
in prison and one-third was spent on parole.  That was roughly the formula that used to be applied for sentences 
of six years and under.  In this provision we are now saying that it is seven years, 10 years and 14 years, 
depending upon the class of offence.  If there is no harm done to the police officer, seven years means seven 
years.  It does not mean seven years reduced to something lower.   

Mr M.J. Birney:  If I understand what the Attorney General is saying, there is currently no one-third remission 
in the criminal - 

Mr J.A. McGINTY:  That is right. 

Mr M.J. Birney:  There is automatic remission.  Realistically, this is a reduction from 10 years down to seven 
years for those lesser offences.  

Mr J.A. McGINTY:  No, and I will explain why that is not the case.  The remission was applied by the prison 
authorities.  One-third was automatically written off.  A judge would have given 10 years.  The prison authorities 
would have said that with one-third remission, the sentence is brought down to seven years, in round figures. 

Mr M.J. Birney:  Say nine years.   

Mr J.A. McGINTY:  Okay.  Nine years comes down to six years before the prison term even starts, and the 
prisoner spends one-third of the total in prison, or half the remaining time, which is roughly what happened 
under the old legislation. 

Mr M.J. Birney:  That doesn’t happen today. 

Mr J.A. McGINTY:  That does not happen today because the one-third remission has been taken away.  Judges 
follow a statutory direction not to impose a longer term of imprisonment than would have been imposed for that 
particular offender. 

Mr M.J. Birney:  That is a sleight of hand. 

Mr J.A. McGINTY:  No, it was done very publicly.  I will take the nine-year example.  If the court today were 
to say six years, half of that would be spent in prison, which is what the nine years would have meant.  Today the 
head sentence is six years but it means the same length of time in prison.  That is what the law required.  It was 
aimed at not increasing prison terms as such but to have greater public understanding. 

Mr M.J. Birney:  Where can I find these statutory directions in the courts?  Are they given by the Attorney 
General or by the act? 
Mr J.A. McGINTY:  It is given by the Parliament in the act. 

Mr M.J. Birney:  Which act? 
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Mr J.A. McGINTY:  The Sentencing Act 1995.  I refer the member to section 2 of schedule 1, “Transitional 
provisions”. 
Mr M.J. Birney:  And that says that even though the one-third remission is gone, we still want you to take 
notice of it? 
Mr J.A. McGINTY:  Section 2 states - 

If a court sentencing an offender to imprisonment proposes to impose a fixed term . . . it must impose a 
fixed term that is two thirds of the fixed term that it would have imposed had the old provisions been in 
operation at the time of sentencing. 

Mr M.J. Birney:  I wish I’d known about that.  When did you sneak that through? 

Mr J.A. McGINTY:  I remember the member engaging vigorously in the debate about this very provision at the 
time it went through.  I am sorry I have not had a chance to fully explain all this but, in essence, that discounting 
of the head sentence by one-third, which I have just read, does not apply to assaults on public officers.  The 
practical effect is that there is no reduction in the sentence that is available to the courts.   

The ACTING SPEAKER:  The Attorney’s time has expired. 
Mr M.J. BIRNEY:  The Attorney General has deleted that section in the act? 
Mr J.A. McGINTY:  Yes, for the purposes of these offences.  In rewriting these offences and the new penalties, 
we have a provision in the Sentencing Act.  Again, this is in the transitional provisions of section 1 that I referred 
the member to, which states - 

This clause does not apply if - 
 (a) the statutory penalty for the offence for which the offender is being sentenced has been 

amended since the new provisions commenced; 
We are now inserting new statutory penalties for assaults on police officers.  Where we prescribed seven years, 
that is the equivalent of 10 years as it previously existed. 
Mr M.J. Birney:  With the seven years, is there no automatic reduction whatsoever?  If you get seven years, 
you’re going to do seven years. 
Mr J.A. McGINTY:  That is right.  The court will not be required to provide a discount on account of the 
removal of the one-third remission.  Seven years today is the same as the 10 years that used to exist, in round 
figures.  The 10 years is more for when there is actual bodily harm and the 14 years is significantly more than the 
old 10 years for grievous bodily harm.  I know this sounds fairly convoluted, but the practical effect of the seven 
years is that when there is no harm done to the police officer, it will be the same sentence as the old 10 years.  As 
the member would be aware, more often than not when the police arrest someone who has been disorderly in the 
street, the charge will be disorderly conduct, resisting arrest and assaulting a police officer because there has 
been a minor scuffle in which nobody has had any damage done to them.  

Mr M.J. BIRNEY:  Why did the Attorney General put that schedule in there, given that obviously at the time 
the Parliament decided the one-third remission was a bit silly and too generous and the public did not like it?  
Obviously the legislation was put through to get rid of that one-third provision.  It seems that it was then 
surreptitiously put back in.  Can the Attorney General tell me the reasons for it being put back into the act?  
Mr J.A. McGINTY:  If we had not done that, the effect would have been that all the sentences would have 
increased by one-third.  The consequent impact would be that people would get longer sentences than before. 

Mr M.J. Birney:  Wasn’t that the reason the one-third remission was done away with in the first place? 
Mr J.A. McGINTY:  No, it was done for reasons of public understanding.  Public understanding of sentencing 
was being undermined by the fact that the court would give nine years, to use the example we were just talking 
about, and everyone knew that when the judge was saying nine years, he or she meant six because one-third of it 
was written off when the prison term started.  
Mr M.J. Birney:  So you got rid of that and then you put this in. 
Mr J.A. McGINTY:  We said that for the same offence, the person should not spend longer in jail than he 
would have done under the old regime.  That had the effect of reducing the sentence.  Under the old regime, one-
third of the time would be spent in prison.  We increased that so that a prisoner could not be considered for 
release on parole until he or she had done at least half the time. 

Mr M.J. Birney:  Under the nine-year example, it would be four and a half years in jail instead of three. 

Mr J.A. McGINTY:  Yes, that is right. 
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Mr M.J. Birney:  So there is a slight increase - 50 per cent. 

Mr J.A. McGINTY:  Yes.  That would have been the effect of it.  This is something to bear in mind for all 
future Criminal Code amendments.  When we prescribe an increased penalty, it is a dramatically increased 
penalty because the old law said that in looking at how much the judge actually awarded, it was essentially 
discounted by one-third in the example we are now talking about.  No longer does that apply.  If we are 
increasing, like we are, the 14 years, when assault on a police officer involves grievous bodily harm, the 14 years 
is essentially the same as perhaps 17 or 18 years under the old regime.   

Mr R.F. JOHNSON:  I have listened carefully to the Attorney General.  He said that prior to this, offenders 
brought before the courts would serve only two-thirds of their sentence.  They would get a one-third remission, 
in other words, before they were released on parole.  I am looking into a case at the moment of a paedophile who 
was sentenced under the child sex tourism legislation brought in by Hon Peter Foss.  This person was charged 
and sentenced in 1999, although my notes suggest he was sentenced in 2000, to 14 years.  That sentence was 
appealed and was reduced to 11 years.  I am now told - I would like the Attorney General to confirm it - that that 
person was released in 2002.  He may well be living in Melbourne now.  That does not marry up with the lengths 
of sentences that the Attorney General has been talking about. 
Mr J.A. McGinty:  I cannot help you there.  It doesn’t sound right. 
Mr R.F. JOHNSON:  I agree, and that is my concern. 

Mr J.A. McGinty:  The facts you have related to the house today do not make sense. 
Mr R.F. JOHNSON:  If this person got out after serving only five years of an 11-year sentence - 

Mr J.A. McGinty:  I thought you said he only served three years - 1999 to 2002. 
Mr R.F. JOHNSON:  I agree that there is a discrepancy in the information I have been given.  I am told that this 
paedophile was given 11 years on appeal. 
Mr J.A. McGinty:  From the actual figures you have given me, the 11 years when it was awarded by the courts 
previously meant he would serve five years.  That has now been done away with, so that in future there will be 
far better public understanding of what the sentence actually means, because there will no longer be the one-third 
remission.   
Mr R.F. JOHNSON:  I do not believe that that person actually served five years; I think he was allowed out on 
parole before that.  

Mr J.A. McGinty:  I know nothing about that particular case, but the broad example you give, of 11 years 
meaning five, is a good example of why the old system was brought into disrepute.  Hopefully the truth-in-
sentencing legislation recommended by Chief Justice Hammond will lead to greater public understanding of 
sentencing for the future, but not in respect of these historic cases.  
Mr R.F. JOHNSON:  Perhaps the Attorney General can provide me with the information on this historic case.  
Mr J.A. McGinty:  If you want to give me the circumstances, I will find out about it.  
Mr R.F. JOHNSON:  I will do that.  

The ACTING SPEAKER (Mr M.J. Cowper):  Members, I acknowledge the presence in the public gallery of 
children and teachers from Ardross Primary School, who are now filing out of the chamber.  I hope they enjoyed 
their time here.  
Clause put and passed. 
Clause 19:  Section 62 amended - 
Ms S.E. WALKER:  I will correct something the Attorney General just said.  It was not actually Chief Justice 
Hammond.  The Attorney General did not follow all his recommendations on that issue.  
Mr J.A. McGinty:  I did.  
Ms S.E. WALKER:  No, he did not; I remember.  

Mr J.A. McGinty:  My advice is that, in respect of that issue, in making sure that people did not spend longer in 
prison than they would have under the old regime, I think that was a recommendation of Mr Hammond.  
Ms S.E. WALKER:  Slippery!  Okay.  
Is this clause intended merely to correct a typographical error in the Criminal Procedure Act? 

Mr J.A. McGinty:  Mea culpa, yes it is.  

Ms S.E. WALKER:  What did the Attorney General say? 
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Mr J.A. McGinty:  It is Latin.  

Ms S.E. WALKER:  Mea culpa?  He should have said that a few times before today!  This clause just corrects a 
typographical error.  

Clause put and passed. 

Clause 20 put and passed.  

Clause 21:  Section 77 amended - 
Ms S.E. WALKER:  Is this clause intended to allow sentencing via video link? 

Mr J.A. McGINTY:  I am told that some magistrates had some doubts about their capacity to sentence via video 
link.  This clause will remove any of those doubts.  

Clause put and passed. 

Clause 22 put and passed.  

Clause 23:  Section 86A inserted -  

Ms S.E. WALKER:  This clause is about remitting charges to summary courts.  Can the Attorney General 
explain what the current procedure is, and how this clause will change it? 

Mr J.A. McGINTY:  Currently, there is no capacity for a matter that is referred up to a superior court to be 
referred back to a court of summary jurisdiction.  It might well be an example such as the one the director has 
just given me.  An assault charge might have been wrongly referred up to a higher court, and then it is 
discovered that this particular assault did not need to be tried on indictment.  There is at present no capacity to 
refer the matter back to the Magistrates Court.  This clause is intended to provide some commonsense and 
flexibility, to enable matters like that to be properly dealt with.  

Clause put and passed. 

Clause 24 put and passed.  

Clause 25:  Section 111 replaced -  

Ms S.E. WALKER:  This clause relates to juries.  Section 111 of the Criminal Procedure Act, “Jury not to 
separate or communicate with others”, is being totally replaced.  Can the Attorney General give me the 
motivation or basis behind the change, and what the difference is? 

Mr J.A. McGINTY:  This is an attempt to put in place a better description of the role of the judge in defining 
when a trial begins.  It also overcomes a potential problem.  Currently, section 111(1) of the act reads - 

After a jury is sworn in relation to a charge, it must not separate until it has given its verdict or been 
discharged from giving its verdict on the charge. 

That tends to suggest that the jury must remain together during a very long trial, jurors cannot go home in the 
evenings, and things of that nature.  

Ms S.E. Walker:  But they do.  

Mr J.A. McGINTY:  Arguably, they do so in contravention of the current provisions.  From the point of view of 
practical administration of the courts, the new wording introduces flexibility and gives more discretion to a judge 
to be able to control when a trial starts, and things of that nature.  For instance, proposed section 111(2)(a) 
states - 

the jury must not separated unless permitted to do so under subsection (4)(a) 

Ms S.E. Walker:  Does this have anything to do with the fact that some jurors on some occasions have gone off 
to examine a crime scene on their own? 

Mr J.A. McGINTY:  No, it does not deal with those sorts of issues at all.  That situation would be covered not 
by the express provisions in this clause, but by provisions pertaining to a fair trial and the discretion of the judge 
to abort the trial in those circumstances. 

Ms S.E. Walker:  Parliament passed legislation whereby jurors were identified by numbers.  Is that only in 
organised crime trials? 

Mr J.A. McGINTY:  No, that applies to all trials, so that the juror’s name will not be called out.  I remember 
years ago I was called as a juror.  My name was read out from the back of the court, and I had barely gotten out 
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of my seat before somebody objected.  It may have been the member for Nedlands who objected, I do not know.  
There is no change; the use of numbers is now a universal practice.  

Ms S.E. Walker:  Is it the case that the numbers are called out, and not the names? 

Mr J.A. McGINTY:  Yes.  

Mr R.F. JOHNSON:  It is very sensible that jurors should be identified in court by numbers rather than by 
names, particularly in organised crime trials. 

Ms M.M. Quirk:  Ask the member for Nedlands; she is the expert. 

Mr R.F. JOHNSON:  Does the Attorney General want to have a word with his member? 

Mr J.A. McGinty:  It’s fine. 

Mr R.F. JOHNSON:  Many members of the public and I have a concern that in cases in which organised crime 
figures are involved or are the subject of the trial, jurors can be intimidated.  The people on trial can be 
intimidating to a jury.  Members of the jury can be intimidated by other members of the gangs if they are in the 
gallery.  I know that the Attorney General has said that they are not intimidated, but I believe that they are. 

Ms M.M. Quirk:  They are not as scary as the member for Nedlands. 

Mr R.F. JOHNSON:  I think they would be more scared of the minister.  If she were there, they would be 
scared of her. 

Ms A.J.G. MacTiernan:  The member for Nedlands is powerful. 

Mr R.F. JOHNSON:  Not as powerful as the Minister for Planning and Infrastructure.  Everybody is scared of 
her. 

I return to the subject matter, which is quite serious.  In those sorts of cases are jurors allowed to separate, go 
home and come back the next day?  The answer I am getting from the Director of Public Prosecutions through 
the Attorney General is yes.  I suggest that that puts those people at risk of being intimidated outside the court.  
Even if a person is identified only by a number, we know that members of organised crime gangs watch jurors 
who they think might be easy targets.  They could be followed.  It is not hard for people to be followed.  The 
jurors could be intimidated.  It concerns me because we are getting verdicts from juries that are in complete 
contrast to commonsense in very serious cases that involve guns, knives and those sorts of things.  It seems a 
person can carry a gun or a knife and commit an offence but, so long as it is concealed in a bumbag, the person is 
fine.  Those people are getting away with crime; they cannot be convicted of carrying a knife or a gun.  I argue 
that people are intimidated by the mere presence of gang members.  In a case such as that perhaps jurors should 
not be allowed to separate and go home at the end of the day.  They should consider all the evidence put before 
them while under some form of protection.  The moment they leave a court they could be followed and be 
intimidated.  That is why courts may be getting what appear to be obscure decisions by some juries, mostly in 
those sorts of cases.  What is the answer to that? 

Mr J.A. McGINTY:  Members will recall that about four years ago amendments were made to the Juries Act 
that ceased the practice of calling out the names of jurors.  The names were substituted with numbers.  The 
motivation in doing that was to provide greater protection to jurors who may be in fear of intimidation, reprisals 
and things of that nature.  A number of other changes were made.  I am not 100 per cent sure, but I believe a 
prohibition was made on publishing the addresses of jurors.  I will stand subject to correction on that.  More 
importantly, for the first time discretion was given to judges to take appropriate steps to ensure the security of 
jurors in particular cases.  It could, for instance, include the power to ensure that people were not free to come 
into a court and watch or eyeball the jurors. 

Ms S.E. Walker:  They do. 

Mr J.A. McGINTY:  This is a power available to a judge in a particular case if there is concern about the 
security of jurors.  It enables a judge to take steps that he or she thinks fit to provide greater security for jurors. 

The other point I make is that I have recently requested Associate Professor Judith Fordham, who is a criminal 
lawyer, to undertake research into the question of intimidation of jurors. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  There is no evidence. 

Ms S.E. Walker:  Attorney General, we passed a bill to give jurors anonymity. 

Mr J.A. McGINTY:  Because of concerns. 
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Ms S.E. Walker:  Of course there are.  If you went to court and sat in on an organised crime trial, you would be 
intimidated. 

Mr R.F. Johnson:  Even the Attorney General. 

Ms S.E. Walker:  He would understand why they were intimidated, put it that way. 

Mr J.A. McGINTY:  To inform future debate on this issue, we need to have some very good and reliable 
evidence rather than rely on hearsay.  For instance, during the recent fairly high-profile - I will call it - organised 
crime trial of well-known Northbridge identities, when the prosecution failed, the suggestion was made by 
people associated with the prosecution - not the DPP - that the jury must have been intimidated.  Other people 
who sat through the trial and looked at the evidence have said to me that they would have acquitted as well based 
on the evidence presented in that particular case. 
Ms S.E. Walker:  That does not mean - 
Mr J.A. McGINTY:  I am sorry; I have to make my point.  I will come back to the member’s interjection.  I 
want to get as best we can something more than anecdotal and partisan views on the question of juror 
intimidation in order to be able to inform directions for future legislation to ensure the “sanctity” of jury 
considerations to the extent that we can; that is, they will not be interfered with or corrupted by external 
influences.  In order to do that, I want more than the view of the Commissioner of Police that jurors must have 
been intimidated because how else could they have come to that view.  All I want is evidence and that is why 
Judith Fordham has been commissioned to do that work. 

Mr R.F. Johnson:  I do not think it is just the view of the police commissioner; it is in view of the fact that 
everybody saw certain events on television quite clearly showing what went on.  It beggars belief that a jury 
would find him not guilty. 
Mr J.A. McGINTY:  The member might be prepared to convict on the basis of what he saw on television, but 
may I suggest that sometimes we need a bit more than that. 
Mr R.F. Johnson:  Obviously.  Do counsel for the defence have access to the names and addresses or 
identification of jurors? 
Mr J.A. McGINTY:  I will get the precise answer to that because that was the issue I indicated before.  I was 
aware that four years ago some changes were made in the area but I cannot be 100 per cent sure of what they 
were.  I will come back to the member with that information after lunch.  However, I remember clearly that there 
is capacity in a trial to say that information will not be provided.  I need to check whether that is done as a matter 
of course, given that it is not subject to this legislation, which we are now considering in detail. 
Mr R.F. Johnson:  It is very important, though. 
Mr J.A. McGINTY:  Indeed.  I will obtain the information for the member. 
Ms S.E. WALKER:  Unless the Director of Public Prosecutions says that the situation has changed, the 
prosecution and defence are given the names, addresses and occupations of the jurors.  That means that the 
defence - if it wanted to - could pass that information to clients.  The member for Hillarys is concerned about - it 
passed through my mind when it was being discussed - whether only names and occupations should be passed 
on.  That could help work out whether, for example, a bank manager should be a juror on a fraud case.   
Let us return to jurors and intimidation.  It is quite plain that a person does not have to ask a juror whether he 
feels intimidated in the presence of organised crime figures.  The person has only to sit in court and observe.  I 
do not have much faith in Judith Fordham’s review.  I was concerned at her comments that she did not think that 
jurors would be intimidated.  That cannot be right.  It is illogical, because a courtroom was set up to exclude 
members of a bikie gang so that jurors would not be intimidated.  Judith Fordham and the Attorney General are 
now trying to tell us that jurors are not being intimidated.  Of course they are. 
Mr J.A. McGinty:  All I’m saying is that I want evidence. 

Ms S.E. WALKER:  She has represented people in their defence and there is a bias.  The Attorney General 
would have been better getting someone like me to do it! 
I do not know whether we can approach jurors and ask them whether they have been contacted or intimidated.  I 
am not suggesting that the not guilty verdict in the trial was returned because jurors had been contacted or 
intimidated.  It goes without saying that they feel intimidated.  I remember going into a trial of an organised 
crime figure who had been charged with grievous bodily harm.  He had a Melbourne defence counsel.  This 
person was sitting in court for several days eyeballing the jury.  I do not care who they are; when jury members 
are sitting in court in a case involving a figure like that, knowing what he is capable of, and he is looking at them 
all the time and memorising their faces, they are intimidated. 
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Mr J.A. McGinty:  I make a counter point to the member for Nedlands.  I do not believe that there is any 
evidence that jurors betray their oath.  That is the point I am making. 

Ms S.E. WALKER:  I do not care what the Attorney General says, it is human nature; he cannot go against that.  
Judges now will not let members of bikie gangs into a courtroom because they feel the jurors will be intimidated, 
yet the Attorney General is sitting there trying to argue the point.  In doing so, he is wasting taxpayers’ money; 
but there we go.   

Clause put and passed. 

Clause 26:  Section 129 amended - 
Ms S.E. WALKER:  Can the Attorney General please tell me what proposed subsection (5) will add to this 
section? 

Mr J.A. McGINTY:  This provision arose out of a case that was drawn to my attention expressly by Justice 
Peter Blaxell in a trial over which he was presiding.  It deals with a situation in which a person has pleaded 
guilty.  The current provisions of section 129 of the Criminal Procedure Act 2004 require the judge to act only 
on the basis of the material facts presented by the prosecutor.  If those material facts are deficient or even wrong, 
sections 129(3) and (4) apply as follows - 

(3) Before the court sentences the accused, the prosecutor must state aloud to the court the 
material facts of the offence to which the accused has pleaded guilty. 

 (4) If under this Act the accused has been served with one or more written statements of the 
material facts, the facts stated aloud must be those in the written statement that was last served. 

The view was taken in that particular case by Justice Blaxell that under the provisions of this act he was not 
allowed to deal with a deficient or wrong statement of facts.  This amendment simply gives the judge the power 
to take into account a correct or more complete version of the facts than is contained in the original statement of 
material facts presented to the court.  It arose out of a particular case and I thank Justice Blaxell for drawing it to 
our attention. 

Clause put and passed. 

Clause 27:  Section 133 amended - 
Mr J.A. McGINTY:  I move - 

Page 16, lines 6 and 7 - To delete “any evidence has been adduced in a trial, the court must not 
continue” and substitute - 

the day on which the accused’s trial is listed to start, the court must not start 

This deals with appeals against interlocutory orders about severance.  It applies to both clauses  27 and 36 , so 
the comments I make now are also relevant to clause 36, given their interrelationship. 

Justice Miller from the Supreme Court provided me with comments on the bill.  He suggested that the proposed 
amendments to section 133 of the Criminal Procedure Act 2004 and section 26 of the Criminal Appeals Act 
2004, contained in the bill in clauses 27 and 36 respectively, do not prevent the institution of preliminary appeals 
interfering with the efficacious conduct of trials.  These amendments will prevent the institution of a preliminary 
appeal against a refusal to order severance on the day the trial is listed to start.  That will avoid the ambiguity 
that arose recently in the case of Donaldson v WA [2005] WASCA, page 196, in which the court was required to 
consider the question of when a trial was deemed to have commenced for the purposes of limiting such appeals.  
The amendment will prevent the institution of appeal on the day the trial is due to commence, thus having the 
effect of aborting the trial.  That is the import of these two amendments. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 28:  Section 143 amended - 

Ms S.E. WALKER:  I agree with this amendment, although the Criminal Lawyers’ Association does not.  In 
fairness to the association, I would like to indicate what it had to say, as follows - 

It is not an invariable practise that the prosecution or indeed the Judge will remind the jury of the onus 
and standard of proof at the commencement of a trial.  Consequently, in order to inject some balance in 
to proceedings at an early stage, it is appropriate and desirable that the defence have an opportunity to 
do this. 
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They do have that opportunity.  I am not sure whether it was last year or the year before that we put in statutory 
form that defence counsel could make an opening address.  I have been told that defence counsels have 
sometimes gone off on a tangent.  The Criminal Lawyers’ Association states - 

Indeed, it is often an Accused’s defence that the factual elements sought to be proved by the State 
cannot be proven beyond reasonable doubt.  In that sense, the onus and standard of proof cannot be 
separated from “the essence” of the defence case.   

Given the adversarial nature of the proceedings, we would submit that it is not appropriate for Courts’ 
prescribe what can and cannot be said by an advocate for either side.  If an advocate were to make some 
false or misleading representation or to otherwise act inappropriately, it would be within the power of 
the Judge to correct that situation by making an appropriate comment. 

From what I understand, the judges are a bit tired of making appropriate comments.  This is to ensure that 
defence counsels’ opening remarks stay within a defence address.  The Attorney General may have responded to 
the Criminal Lawyers’ Association in his letter. 

Mr J.A. McGINTY:  In response to the Criminal Lawyers’ Association I replied in the following terms on this 
particular issue - 

In relation to the proposed amendment to section 143 relating to opening addresses, the amendment 
intends to give proper effect to recommendation 318 of the Law Reform Commission’s Review on the 
Civil and Criminal Justice System, that the defence, at the close of the prosecution’s address and before 
any evidence is lead, should outline the essence of the defence case.  Inevitably, in the course of 
describing its case, the defence will appropriately have regard to the concepts of onus and standard of 
proof.  However, the proposed amendment is intended to maintain focus on its original purpose and 
avoid a situation in which the defence takes the jury through the structure of the prosecution as a 
function of the State, which is part of the prosecutor’s duty of ensuring that the prosecution case is 
presented properly and with fairness to the accused. 

Clause put and passed. 

Clause 29 put and passed. 

Clause 30:  Section 169 replaced -  
Ms S.E. WALKER:  I have difficulty with this clause; indeed, I am quite concerned about it.  If a court does not 
have jurisdiction to hear a case, but prosecution against a person commences in that court and the court convicts 
the accused, that is considered to be okay.  Is that what this clause is about?   

Mr J.A. McGINTY:  This provision is designed to deal with those cases that occur from time to time in which, 
for instance, the prosecution of a sexual assault charge might proceed in the District Court, but the age of an 
accused might not be known, or it might not be realised that the person was under the age of 18.  It might 
subsequently transpire that the person was not aged 18 and, therefore, that the matter was within the jurisdiction 
of the Children’s Court.  This provision enables the prosecution and the conviction to be sustained, 
notwithstanding that error of jurisdiction as to which court the case should have been tried in.  Similarly, if, as a 
result of a fair trial - but nonetheless a trial conducted in the wrong court - someone was convicted in a 
Magistrates Court for a matter that should have been dealt with on indictment in the District Court, those 
circumstances would not vitiate the finding of what was otherwise a fair trial.  

Ms S.E. Walker:  You’re saying that if a prosecutor or a judge stuffs up, that’s all right.  Even though a court 
mightn’t have the jurisdiction to try a person, this provision will give it that jurisdiction.  That is basically what it 
is. 

Mr J.A. McGINTY:  That is right. 

Ms S.E. Walker:  Is this the result of the High Court decision that involved Bounds?   

Mr J.A. McGINTY:  I am told not.  

Ms S.E. Walker:  What was that case about?  

Mr J.A. McGINTY:  Bounds? 

Ms S.E. Walker:  Is it the Bounds case? 

Mr J.A. McGINTY:  The member might like to put that proposition -  
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Ms S.E. Walker:  I will have to wait until 12.50 pm before I can go to my office and get a copy of that decision.  
The case involved a jurisdictional error.  If a prosecution makes a mistake by getting the jurisdiction wrong, I 
don’t think that we should say that is okay.   

Mr J.A. McGINTY:  If there has been a full trial and all evidence is properly - 

Ms S.E. Walker:  Do you think that is okay? 

Mr J.A. McGINTY:  I am simply making the point that in those circumstances this is intended to validate the 
proceedings that took place in that court.  I also refer the member for Nedlands subclause (3), which reads -  

If a court that does not have jurisdiction to deal with a charge against a person determines a charge as 
mentioned in subsection (2), a party to the prosecution or the Attorney General may apply to - 

(a) that court; or 
(b) if the determination is subject to an appeal, the court dealing with the appeal . . .  

Power will still be vested in the court to set aside a determination if it could be said to be an injustice.  It is not 
automatic that it would be found to be valid, notwithstanding the lack of jurisdiction.  There is the power for an 
application to be made to the court for an order setting aside the original determination. 
Ms S.E. Walker:  But only on behalf of the prosecution.  That does not apply to the defence.  

Mr J.A. McGINTY:  The Attorney General always acts in the public interest. 
Ms S.E. Walker:  I understand that.  What I am saying is that the same provision does not apply for the defence.   
Mr J.A. McGINTY:  I am sorry, I have misread this provision.  A “party to the prosecution” includes the 
prosecution and the defence.  I read it in the same way that the member for Nedlands read it.  I thought it meant 
only the prosecution.  I am told that is not the case.  Either party can apply to have it set aside.  

Ms S.E. Walker:  What is the current situation, and how many times has there been a jurisdictional error in the 
past year?   
Mr J.A. McGINTY:  The Director of Public Prosecutions has advised me that he knows of two such cases in 
the past five years. 
Ms S.E. Walker:  What are those cases?   
Mr J.A. McGINTY:  I am told that in both cases it was a historical case.  At the time the offence occurred the 
accused was a child; however, many years later when the prosecution took place, the person was obviously an 
adult.   
Mr G.M. CASTRILLI:  I am having trouble comprehending this clause.  Proposed subsection (2) reads -  

If a court that does not have jurisdiction to deal with a charge against a person determines the charge as 
a result of a jurisdictional error - 

(a) the court’s determination has full force and effect; and  
(b) anything done as a result of the determination is lawful.   

Will the Attorney General explain that provision?   

Mr J.A. McGINTY:  This is a classic validation provision.  I will draw on an analogy to explain this provision.  
When Magistrate Bennett-Borlase continued to sit beyond the mandatory retirement age for magistrates, there 
was no need to enact any legislation to validate her decisions, because a legal principle is applied to those cases 
validating decisions that were made without jurisdiction.  She clearly did not have jurisdiction to continue to sit 
as a magistrate beyond her sixty-fifth birthday, but did so.   
Ms S.E. Walker:  That is different from this.  
Mr J.A. McGINTY:  Of course it is different.  However, by way of analogy it is a comparable provision.  I will 
talk about the practical effect of this.  The director has told us that there have been two cases in the past five 
years of sexual assaults, both involving, many years after the event, prosecutions taking place.  In those cases it 
was subsequently discovered, after the person was prosecuted in the District Court for sexual assault many years 
earlier, that at the time of the sexual assault the person, who was now much older, was in fact under the age of 18 
at the time of committing the offence.  That person went to trial and a jury found that person guilty.  The person 
was dealt with in a District Court.  Technically, however, that person should have been dealt with in the 
Children’s Court because, at the time of the offence many years earlier, that person was technically a child.  This 
provision validates the conviction that occurred.  It does not interfere with appeal rights.  There is a right to 
appeal that is not affected in any way, shape or form.  It is simply a validation of something that has a technical 
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defect.  The two cases I have referred are the type of thing we hope to validate to sustain a conviction in those 
cases. 
Debate interrupted until a later stage of the sitting, pursuant to standing orders. 
[Continued on page 8208.] 
 


